May 15, 2020
via email
The Honorable Richard Robinson
Chief Justice of the Connecticut Supreme Court
231 Capitol Avenue
Hartford, CT 06106
The Honorable Patrick L. Carroll III, Chief Court Administrator
The Honorable Elizabeth Bozzuto, Deputy Chief Court Administrator
Connecticut Judicial Branch
231 Capitol Avenue
Hartford, CT 06106
Dear Chief Justice Robinson, Judge Carroll, and Judge Bozzuto:
As you consider how best to resume operations during this public health crisis, we write to
request that the Judicial Branch require plaintiffs in summary process actions for non-payment of
rent and foreclosure actions to affirmatively plead compliance with the federal Coronavirus Aid,
Relief, and Economic Security Act, P.L. 116-136 (“CARES Act”), which became effective upon
passage on March 27, 2020. We have attached a draft affidavit reflecting the CARES Act’s
mandates that the Branch should require from such plaintiffs. Any cases that are filed in
contravention of the federal CARES Act requirements should be dismissed sua sponte.
The CARES Act’s Effect on Summary Process Cases
For summary process cases, unless plaintiffs affirmatively plead compliance with the
requirements of the CARES Act, the housing court judges will not know if the court has
jurisdiction over such cases. Idaho, Oklahoma, Georgia, South Carolina, Arkansas, and
Michigan, have already implemented an affirmative pleading standard, requiring affidavits or
certifications. We anticipate that other states may follow as they begin to re-open their courts.1
The federal CARES Act imposes a 120-day moratorium (through July 25, 2020) on initiating
eviction proceedings for non-payment of rent against residential tenants living in certain
properties.2 After the 120 days pass, covered landlords must still give their tenants 30 days’
written notice to vacate before commencing an eviction action. Those tenants must receive 150
days’ minimum protection so that no eviction can be commenced at least until August 25, 2020.3
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The federal moratorium covers all properties receiving federal assistance, including housing that
is privately owned. Thus, in addition to federal low-income public housing, the federal
moratorium applies to properties with tenants who have Housing Choice Vouchers (commonly
known as “Section 8” vouchers), all HUD-assisted housing, privately owned housing with
construction subsidies such as the Low Income Housing Tax Credit program, and other federally
subsidized housing programs.4 It also covers properties with a “federally backed mortgage,” that
is, a mortgage insured, guaranteed, or “assisted in any way” by the Federal Housing
Administration (FHA), Veterans Administration (VA) or U.S. Department of Agriculture
(USDA), or purchased or securitized by Fannie Mae or Freddie Mac.5 Though we do not yet
have an estimate for Connecticut, the Urban Institute estimates that the federal moratorium
covers more than one quarter of all multifamily rental units; that number is even greater once you
include the moratorium-covered units in Low Income Housing Tax Credit properties or rent
subsidy programs like section 8 and public housing.6
Compliance with the moratorium on eviction for non-payment of rent against tenants in housing
covered by Section 4024 is a federal precondition for bringing an eviction action in state court
against such tenants. Such preconditions, if not met, deny courts subject matter jurisdiction over
the proceeding. See, e.g., Presidential Village, LLC v. Perkins, 332 Conn. 45 (2019) (failure of
landlord to plead and prove compliance with state and federal pre-termination requirements
deprives court of jurisdiction). In some circumstances, the tenant, as defendant, might be
expected to raise the issue by a motion to dismiss, which can be done at any time, since subject
matter jurisdiction cannot be waived. The CARES Act precondition, however, is unusual,
because it is unreasonable to expect tenants—90% of whom do not have counsel—to know, or to
know how to find, whether a particular property is subject to the federal moratorium. That is
because the federal moratorium applies not only to types of federal assistance of which the tenant
may be aware (e.g., public housing or Section 8 assistance)7 but also to mortgages that are
federally insured but not otherwise assisted and, more important, to the securitization of private
mortgages in the secondary market by Fannie Mae and Freddie Mac.
Indeed, because mortgages were commonly bundled and resold without the property owner’s
knowledge, even property owners may not immediately know if a property has a federally
backed mortgage. Nevertheless, plaintiffs are in the best position to access the information
necessary to prove that the property in question is not subject to the CARES Act (through the
servicer of the mortgage or federal “lookup” sites that require the owner’s SSN). As compliance
with the CARES Act is a jurisdictional requirement, the burden cannot be on defendants, most of
whom are unrepresented and unfamiliar with the specific mandates of the CARES Act, to prove
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https://www.urban.org/urban-wire/cares-act-eviction-moratorium-covers-all-federally-financedrentals-thats-one-four-us-rental-units.
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While tenants living in federally assisted units may know that their tenancy is HUD-subsidized,
they are unlikely to know the legal significance of their landlord pleading that fact with regard to CARES
Act compliance. Further, judges and clerks cannot be expected to identify the thousands of properties that
are federally assisted. The landlord must affirmatively state that the unit is not federally assisted, so the
Court can immediately determine if the case was filed outside the CARES Act eviction moratorium and
with the requisite 30-day notice necessary for the court to have jurisdiction over the case.
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that an action filed against them violates the CARES Act when they do not have ready access to
the relevant information. Indeed, failure to require such landlord pleadings would create a
significant likelihood of such landlords filing evictions contrary to the moratorium and a serious
problem for tenants (and especially self-represented tenants) to be able to discover such
applicability on their own, even if they were aware of the federal requirements. We believe that
is why some other states have required landlords to plead and certify under oath that any
mortgage they have does not make them subject to the CARES Act.
The CARES Act’s Effect on Foreclosure Actions
Sections 4022 and 4023 of the CARES Act also impose restrictions on foreclosure filings. Most
importantly, servicers of federally backed mortgages must grant mortgagors “forbearance” upon
request: up to a year for one- to four-family properties,8 and up to 90 days for five or more units.
This forbearance period could begin as late as December 31, 2020 if the federal State of
Emergency is still in effect. A servicer may not foreclose on a mortgage in forbearance.
The CARES Act’s Mortgage Forbearance Requirements Affect Summary Process and
Foreclosure Cases
For owners of buildings with five or more units and a federally backed mortgage, the CARES
Act prohibits such owners from initiating evictions or evicting tenants for non-payment of rent if
a CARES Act forbearance is in effect. Given the timing provisions discussed above, the
forbearance period, and therefore the eviction protection, could apply as late as late March, 2021,
for particular property owners of buildings with five or more units and their tenants. For owners
of one- to four-family buildings, the mortgage forbearance, and therefore the foreclosure
protection, could last until December, 2021.
The Proposed Affidavit
Accordingly, we request that the Judicial Branch require pleading and a specific affidavit in any
summary process action based upon non-payment of rent or any foreclosure action filed with the
court on or after March 27, 2020. A mere conclusory statement should not suffice.
As has been done in most other states adopting this requirement in summary process cases, such
an affidavit should be on a Judicial Branch form and should require sufficient detail to assure
that verification through the Fannie Mae and Freddie Mac databases has actually been made. We
recommend that the least-burdensome mechanism for ensuring that the courts correctly and
consistently implement the requirements of the federal law is to require that plaintiffs attach an
affidavit (sample enclosed) that includes attestations that:
a. The owner of the property has received no applicable federal assistance for the
property or federal rental assistance for any defendant; and
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Estimates vary, but as many as 80% of one- to four-family mortgages may be federally backed.
See Berry, Kate, “Servicers to feds: Stopgap plans not enough against coronavirus,” available at:
https://www.americanbanker.com/news/servicers-to-feds-stopgap-plans-not-enough-against-coronavirus
(Apr. 6, 2020).
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b. The owner of the property or its agent has reviewed the outstanding mortgages
and Fannie Mae and Freddie Mac’s mortgage lookup tools or otherwise and
determined that the property in which the defendants reside does not have a
federally backed mortgage.
c. If the property contains five or more units, the owner of the property has not
applied for or received any forbearance of the mortgage, or the date on which any
prior forbearance expired.
Plaintiffs in foreclosure cases would use the affidavit to attest that:
a. The subject mortgage is not federally backed; or
b. No CARES Act forbearance period is in effect so as to prove compliance with this
federally required condition precedent.
The plaintiff’s failure to file the affidavit should result in sua sponte dismissal for all residential
non-payment and foreclosure cases filed on or after March 27.
Because no meaningful rental assistance program is in place, the housing courts may be flooded
with summary process actions for non-payment of rent when the Governor’s eviction
moratorium ends.9 Apart from its legal necessity, this proposed pleading requirement would help
docket management by relieving Superior Court judges from handling unnecessary cases in
which the court has no jurisdiction, as well as curtailing time-consuming and costly discovery
and motion practice around these issues. It will also assure consistent treatment among judges.
We would welcome the opportunity to speak with you further about this request.
Respectfully,
Nilda R. Havrilla, Litigation and Advocacy Director
Connecticut Legal Services, Inc.

Giovanna Shay, Litigation Director
Greater Hartford Legal Aid

Shelley White, Litigation Director
New Haven Legal Assistance Association, Inc.

Erin Kemple, Executive Director
Connecticut Fair Housing Center

Kathy Flaherty, Executive Director
Connecticut Legal Rights Project

Liam Brennan, Executive Director
Connecticut Veterans Legal Center

J.L. Pottenger, Jr.
Housing Clinic, Jerome N. Frank Legal Services Organization at Yale Law School10
CC: Hon. James Abrams, Chief Administrative Judge for Civil Matters
Encl.
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We do not have Connecticut-specific data, but the Congressional Budget Office Projects 15%
unemployment nationwide in the second and third quarter of 2020.
https://www.cbo.gov/publication/56335. Low-income people without savings bear the brunt of this
unemployment crisis. https://www.pewsocialtrends.org/2020/04/21/about-half-of-lower-incomeamericans-report-household-job-or-wage-loss-due-to-covid-19/.
10
This letter does not represent the institutional views of Yale University or Yale Law School.
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Appendix A – Links to similar pleading orders in other states
Idaho:

https://isc.idaho.gov/EO/eviction-order.pdf (May 4, 2020)

Oklahoma:

https://www.oscn.net/images/news/SCAD-2020-38.pdf (May 1, 2020)
Verification form: https://www.oscn.net/images/opinions/2020-OK-22verification-of-compliance-cares-act.pdf
Georgia:
https://www.gasupreme.us/wp-content/uploads/2020/04/Sup-Ct.-Rule-49_Dispossessory.pdf (April 30, 2020)
So. Carolina: https://www.sccourts.org/whatsnew/displaywhatsnew.cfm?indexID=2496 (April
30, 2020)
Arkansas:
https://www.arcourts.gov/sites/default/files/articles/in-re-response-to-COVID-19eviction-filings-PC.pdf (April 28, 2020)
Michigan:
https://courts.michigan.gov/Courts/MichiganSupremeCourt/rules/court-rulesadmin-matters/Administrative%20Orders/2020-08_2020-04-16_FormattedOrder_AO2020-8.pdf
(April 16, 2020)
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AFFIDAVIT OF COMPLIANCE WITH THE

STATE OF CONNECTICUT

FEDERAL CARES ACT, P.L. 116-136

SUPERIOR COURT
Instructions
Plaintiff or Plaintiff’s agent completes Affidavit and appends to Summary Process (Eviction) or Foreclosure complaint.

www.jud.ct.gov

Return Date:
Plaintiff(s)/Landlord(s)

Judicial District of
Judicial District Housing Session at

VS.

Defendant(s)/Tenant(s)

Town/City

Affidavit:
I,
, being duly sworn, do depose and say:
1. I am over the age of 18 and believe in the duties and obligations of an oath.
2. I am the Plaintiff or an authorized agent of the Plaintiff and I make this Affidavit in support of a Summary Process Eviction
or Foreclosure for the dwelling/unit located at: ___________________________________________________________.
3. The facts stated in this Affidavit are within my personal knowledge and are true and correct.
4. If this is a summary process action, neither I, nor the property, nor any tenant of the property participates in or receives
subsidies or benefits under any of the following programs:
Housing and Urban Development
Public Housing (42 U.S.C. § 1437d)
Section 8 Housing Choice Voucher program (42 U.S.C. § 1437)
Section 8 project-based housing (42 U.S.C. § 1437)
Section 202 housing for the elderly (12 U.S.C. § 1701q)
Section 811 housing for people with disabilities (42 U.S.C. § 8013)
Section 236 multifamily rental housing (12 U.S.C. § 1715z—1)
Section 221 Below Market Interest Rate (BMIR) housing (12 U.S.C. § 17151(d))
HOME (42 U.S.C. § 12741 et seq.)
Housing Opportunities for Persons with AIDS (HOPWA) (42 U.S.C. § 12901, et seq.)
Continuum of Care or other McKinney-Vento Act homelessness programs (42 U.S.C. § 11360, et seq.)
Department of Agriculture
Section 515 Rural Rental Housing (42 U.S.C. § 1485)
Sections 514 and 516 Farm Labor Housing (42 U.S.C. §§ 1484, 1486)
Section 533 Housing Preservation Grants (42 U.S.C. § 1490m)
Section 538 multifamily rental housing (42 U.S.C. § 1490p-2)
Department of Treasury
Low-income Housing Tax Credit (LIHTC) (26 U.S.C. § 42)
Rural Housing Voucher Program
Section 542 of the Housing Act of 1949 (42 U.S.C. § 1490r);
5. If this is a summary process action, (a) I have reviewed every mortgage on the property and there is no
mortgage that is guaranteed or insured by the Fed. Hous. Admin., HUD, the Dept. of Veterans Affairs, or the
USDA, and (b) I have searched for every mortgage on the property via the mortgage lookup tools from both
Fannie Mae (KnowYourOptions.com/loanlookup) and Freddie Mac (FreddieMac.com/mymortgage) and have
determined that there is no mortgage that is backed or securitized by Fannie Mae or Freddie Mac.
6. a. If this is a summary process action from a multi-family property (five or more units), there is no mortgage
on the property that has been granted forbearance since March 27, 2020, or, if there has been such a
forbearance, it expired on ______________.
b. If this is a foreclosure action, there is no mortgage on the property that has been granted forbearance
since March 27, 2020, or, if there has been such a forbearance, it expired on _____________________.
Signed (Attorney/Affiant)

Subscribed and sworn to before me:

Print name

Date signed

Signed (Commissioner of Superior Court/Notary Public)

Date signed

ADA NOTICE
The Judicial Branch of the State of Connecticut complies with the Americans with Disabilities Act (ADA). If you need a reasonable
accommodation in accordance with the ADA, contact a court clerk or an ADA contact person listed at www.jud.ct.gov/ADA

